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= The discount Rate
= Fatal Accidents Act date for calculating the

multipliers

= Paragraph 20 of the Explanatory Notes

w e Reduction Factors forEuture 1Loss
~ caleculations




Since they were introduced in 1984, their aim has been
to do one thing only, which is to calculate future losses,

an ambition shared by astrologers and others for many
centuries.

One judge, In Victorian times, remarked that when he
SWas being asked to look into thesfuture he wasyiegquined
10 pessess;therferesight.of an Hebrew prophet and the™
o agjlityseffentaciobat.




=Inrreality;-norone Is particularly good at it and the
black arts of calculating pensions (which are, after
all, only deferred income) is usually left to
Actuaries and Pension Fund managers.

= Mr. Warren Buffett Is perhaps the.exception that
Luproves the.rule. We know from experience that
 they are not.infact much betterthan the rest of tisy

~ Becalse IFEEPERdS onRrtnefRancial circumstances

watthe time and the prospects for the economy.




= he economy, as we know from current
experience, Is not always growing and can meet
with unpredictable tremors and earthquakes,

whether stimulated by greed and the selling of

Sub-prime mortgages to those without any

prospect of repaying them in the United States,
e and then selling them on to these. elsewhenedndthes

_linancial sysiemrasiCollateralfiPent Obligations of
Saduious guality.
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Tfhis was enshiined in a dictum by Lord' Blackburniin
Livingstone.v. Rawyards Coal Company (1880) 5 App
Cas 25 at 39 when he said as follows:

"l do not think there is any difference of opinion as to Its
being a general rule that, where any injury.iste; e
compensated by damages, in settlingithe sum of money
to be given for reparation of damages you should as
nearly as possible get at that sum of money which will
put the party'who has been injured, or who has,suffesed,
n'the sameipositionthathewoulditavebeen it he had ==
ARHSUStEINEd e Wrong for WhICh ne Is now getting his
compensation or reparation.”




In the case of Wells v. Wells (H.L.) 1 A.C. [1999] 345,
these principles have been restated, as though they are

matters which are not in dispute. For example Lord
Lloyd said at 332F:

“tiwas common,ground betweeniallparties that thertaskes
of the CouiNaSSESSING damages S'for personal injuries
ST arrive at a lump sum which represents as nearly as
possible full compensation for the jury which the
Plaintiff has suffered."




= [_ater he says at 3321H-333B:

“It IS of the nature of a lump sum payment that it may, in
respect of future pecuniary loss, prove to be either too little
or too much. So far as the multiplier is concerned, the
Plaintiff may die the next day, or he may live beyoend his
normal expectation of life. So far as the multiplicand is
concerned, the costs of future care may exceed everyone's
best estimate. Or a new cure or less expensive form of
L ireatment may: be discovered. Butithese uncertainties.do
et affect the basicprneiple. —_

o
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e purpoese-ofithe award Is to put the Plaintiff in the same
position, financially, as if he had not been injured. The
sum should be calculated as accurately as possible making
just allowances, where this Is appropriate, for
contingencies. But once the calculation is done,.there Is

no [ustification for imposing an artificial.cap on the
multiplier. There is no room for judicial scaling down.
Current awards in most serieus cases may seem high.
L ilerpresentiappeals may be taken.as examples. But there
B SiRe merne reaspnito. reduce, the awards, I properly: —
L CalculatediEcalSEertney 'seem nignrthan there Is to
WnRcrease the awards because the injuries are very severe."
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= At the centre Is the discount rate.

= The Lord Chancellor has the power under the
Damages Act 1996 to set it.

He also has the duty to review it from time to time,

naving consulted a number of people.
He set it in a document issued on 27% July 2001..
Hexhas netamended it since.
= Since then alimestviyeansihave passed.
M ERancial circumstances have changed.




At the time of Wells;and when the Lord Chancellor was
setting out-his-reasons for ignoring what the market was
telling him; 1t was stated that the then low ILGS yields were
a temporary aberration. 10 years later, which is half a
lifetime for many of the Pl victims, they still remain low!

= The graph below shows that during the last 9 years, ILGS
yields have exceeded 2.5% for about 3 months in 2001;
ey have been languishing in the 1%:-2% rangedonmost.
NS perniod, atitiielewerend ofithisrange for the last 3
earstandreurrently at about 1%.




*{f~the principles set out in Wells are applied properly then
victims recelving awards at the current time should be
expecting their compensation to have been calculated at a
discount rate of about 1% (if the effects of tax are taken
Into account then the discount rate should be even lower,
but let's leave this argument for another day).

= _Jhe disparity between the discount rate that should prevalil
nder current conditions (1%) and: that actually:setoutiys.
—ihe Lord Chancellopisicrystallisedimtine multipliers as

SieliewsH(raplieirom Ogden 6 for say loss ofi care for male

VICtims):







Discount
Rate
Age 10

| Age 30

Age 50
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= S0, for example, a 10 year old male victim Who has been
awarded future care costs of say £10,000 pa should, for
parity. with current market conditions, be receiving a lump
sum award of £527,000 whereas in practice, under the
Lord Chancellor's assessment, he would only receive
£337,000. The ‘scandal’ as you put it, can be interpreted in

one of two ways:

The court says It Is compensating him £10000 pa to
purchase future care but is in fact only offering enough to
L purchase £6,400 pa at risk free rates (10000 x 33./2 /
~ 52.69). This Su301 guite,what the layimanweuld tnderstamnas
. as restitteNRIRtegrim=(assuminghe was well versed n
WEAN), SO there Is at the least a problemrof communicating
what the system is really providing.
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Since the victim is at the mercy of the court what can he do? Assuming he is
hell bent on taking the lump sum settlement, he needs to stretch the £337,000
to produce an income of £10,000 pa for life. An investment in risk free
iInvestments (as envisaged in Wells etc) will only provide £6,400 pa given the
current yield on such investments.

To produce a bigger income he has no other option but to take a risk with his
Investments (say a carefully constructed portfolio of equities and bonds) in
anticipation of generating a sufficiently high yield. He may succeed with this
strategy.and all.will be well

= @n the other handihesmayaailrand hisincome might even transpire to be
S considerablyressithanithe £6,400 he could have had on a guaranteed basis by
“Heckmg into ILGS. Presumably the expectation s that the welfare state will then
bail him out if all else fails, which of course raises a question about whether fit
IS right for taxpayers to be subsidising defendants.
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= \Whichever way one looks at this, there Is a
Auge gap between theory and practice that
needs to be explained - a gap which would

not exist If ‘fair value' pricing principles;on
which the investment markets survive were

_applied here (ie calculation at 1% discount
W rate, torreflecticunrent.yields)

o
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Multipliers are calculated'in Fatal cases from the
date of death.

The Ogden Working Party has always thought this
to be wrong since the 4t Edition of the Tables.

At last the Court of Appeal has had a case in
which they have given leave to go the House of

_Lords on this point.

i
nm——

-
———

= Fletcher Executrix Of the Estate of Carl Fletcher Deceased v A
Tram & Sons Ltd (2008); Sir Mark Potter P, Hooper LJ , Moses LJ:

Case No: B3/07/0783 Date: 24/04/2008




*rhis headed ‘Impaired lives’.

= |t is totally wrong and contrary to the law as set out in

Royal Victoria Infirmary v B, [2002] Lloyds Medical 282, by
the Court of Appeal and as recently appliediin Burton v
Kingsbury, Flaux J., [2007] EWHC 2091.

S =UAS set out thesargument.is wrong andialthiough it may be™

L COIMECT o themmathematical'mind'it is impenetrable to the
rest of us.




SectionBiExplanaieniNeies 0ii@aeen 6 -Partial

s t-had been-appreciated for some time that one area where
the system failed to provide ‘adeguate, proper and
sufficient compensation’ was in the calculation of ‘future
partial losses’, where, for example, the Claimant had been
Injured, but was able to return to work, but with lower

Income compared with the pre-injury income. The means
of accounting for post-injury reduction in employment
chances was arbitrary. There was no theoretical or
L empirical basis foran award of extra. compensation for 6 -
 Z4imoenths netless . of earnings. It Wasidiscevered that™
L SUch empihcalfevidence whilchrdid exist showed that
-lcompensation pased on the 6 - 24 monthperod was too
OW.




The old fashiened Way: to; carry. out this basic calculation Is to Work out

precisely what the future fimnancial less would be if the claimant did not
woerk agaimn and'then woerk out what, approximately he would be able to
earn, with his reduced capacity.

One figure would then be deducted from another and the end result
would be apparent. In many ways such a calculation was,;crude and
iInaccurate and not likely to meet the needs of the situation.

= |t did not take into account the chances of the claimant returning to
wenkeatiall, threugh, to. the idea that his disability and/or iliness would
pUt him In a different labour market. —

= [t also) did not takennteracecount-hisipastwork history and that of which

SHECeuld averneen capable if he had not been injured, and how he
would react in his different situation post injury. These factors are
matters to which | will return in much greater detail below.

"..__.‘-_
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= Smith v. Manchesterl and BlamireZ2. These Were two difierent
cases that sought to provide a claimant with some degree of
compensation for the uncertain future, whether it was called ‘loss of
em;?]loyability’ or ‘handicap on the labour market’ or some other suitable
epithet.

Both cases were neither thought to be fair to claimants,er insurers and
did not meet the real problems in calculating the. nature of this type of
future loss of earnings claims.

= JmRoenan v. Sainshbury’s Supermarkets Ltd and Anr [2006] EWCA
~  Civ. 1074, Hughes LJ, at para. 22, set out the difference hbetween —
Smlth and Blamlre —

o

1 (1974) 17 KIR 1,
2 Blamire v. South Cumbria HA [1993] PIQR Q1.
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= The Need for Understanding. | make no apology Inisetting out these
basic issues, for without the background of understanding what the
actual problems were that had to be resolved, the new system in
Ogden 6 cannot be understood.

Although it is put into elegant language there had been since the 2nd

Edition of Ogden, in the heading of ‘contingencies other.than mortality’,
a whole series of factors (which practitioners mostly and correctly
ignored) setting out variables for regions, type of occupation and so on.
These were exposed as being, as it would be politely said, to be:
‘unreliable’. They have now been abandoned completely.

= Criticisms off Ogden G iinere havealserideenrsome criticisms of this
P Especieif@gdenterand the solution, some of them valid, but some

Swhichrcan only be dignified as uninformed. |'will'deal with those
criticisms as well below.




= Key Issues affecting future working life.

he new research upon whiehithis IS
based concluded that suchrissues were;

— —  employment status;
-~ — disability'status; and
— educational attainment.




SeCton B r_ngr_r.or/ |

The Laboeur Force Survey Figures (LFS). These are
produced by the Office for National Statistics and have
been collected in their current form since 1998.It was
designed originally to produce a periodic cross-sectional

snapshot of the working age population and collects
Information on an extensive range of socio-economic and
labour force characteristics. The LFES is carried out on a
guarterly basis; with respondents being included.in the
SUrvey overssuceessive guartersssiis provides a
panellelEmentto )the survey data which is utilised in the
research.




= 'He chances ol moevement between the
different states of economic activity.

These are the core figures which have allowed the
researchers to estimate the probabillities of
movements of males and females between

different states of economic activity, dependent on
age, sex, employment status and disability status.
These probabilities permit'the calculation of the
expected periods in employment untiliretirementss.
_ dgEs, dependentionithenitial’starting state of
economic activity, disability and educational
attainment.




r_n;r_r.or yel

Definitions. These are three in number:

Employed:those who at the time of the accident are employed, self employed or.
on a government training scheme.

Not employed: All others (including those temporarily out of work) full time
students and unpaid family workers.

Disabled: A person is classified as being disabled if all three of the following
conditions in relation to ill-health or disability are met:
Has either an impairment or a progressive. illness or an illness which has
lasted or is expected to last for over a year,
Satisfies the Disability Discrimination Act definition that the impact of the
disability substantially limits the persen’s abjlity. ter carry/ eut noHmal dayier
day activities;and —
Theireconditiontamects either the kind'and/or amount of paidiwork they can
do.

Not disabled: all others.




MOLES

The factors - those used and those not used

Those that'are'used are only intended for use in calculating the loss of earnings up to
retirement age.

They are employment status at start, disability status and educational achievement, as well
as sex and age.

The most significant new consideration turned out to be the highest level of education
achieved by the claimant and that this should be allowed for;

The effect of the other factors such as occupation, industrial sector and geographical region
were relatively small.

The education level is divided into three categories:
———
Any. degree o highereducation gualiication laelew degreerlevel.
GCSE grades A to C up to A levels or equivalent.

Below GCSE grade C or CSE grade 1 or equivalent or no qualifications.




MOLES

Other factors that matter.

Altheugh'there are other practical matters that would concern anyone who has to
apply the various multipliers, in part, these are the same factors that already would
concern anyone making these calculations, whether for partial loss of earnings or a
full loss of earnings claim. They are, | suggest, as follows:

Pre-accident work history;

Pre-accident medical history;

If any breaks in employment since starting work, the reasons for such breaks.

Evidence about guality: and capacity at work; how.geod at the work task he/she was.
The attempts tofind and ehiaiiwork since thelecovery from injury, even if still disabled.

What the medical evidence says about condition and' pregnosis.

Examine the GP Records in respect of pre-accident history and complaints.




oeClofl ©

" ['he above are the normal criteria which
would apply in any case.

= The fact that it Is a partial loss of earnings
_claim does not diminish that process but

= woeuld, in centain clicumstanees, make stich™
NCriteriarmore appropriate to be.studied with

calre.




“Tihe facts, insofar as they: are relevant to the questlons set out below arethat he
Was:

a 51 wyear-eld'mechanic, with a good work history with Saab

who was unable to return to his former employment but was able to work as a
part time taxi driver, giving him lower net earnings.

He would require a knee replacement operation within the next year from; the trial
date.

He will be left with a restriction of movement and will no longer be able to work in
his former employment.

Initen to fifteen years time (in his mid Sixties) he will reguire further revision
Surgeny. e -

i

—

Tihe evidence was that following such revision surgery: he would' still find it difficult
to perform certain peripheral tasks as a taxi driver, such as the carrying of bags
and the like, but would still be able to drive his taxi.




heREelimnanya@uestions

—

(1) Is there likely-to be a loss of future earnings claim; - Yes: then

(2) Has the claimant failed to mitigate his loss; - No: then

(3) How should his/her future loss of earnings claim be calculated:

(1) Is it a full loss of earnings claim; - No: or
(i1) Is it a partial loss of earnings claim;- Yes:
(i) Should the Tables be used; - Yes:

(4) Should there be an Adjustment to' thesliables, in e partialiosSsieis
Earmings clanmp=YEs: _

—

(5) Is the Adjustment reasonable taking inte account the nature of
the disability; - Yes:




Olzifzitory |\

Argument was about whether the proper factor to
apply was 0.49 or 0.82; the Judge splits the
difference and makes it 0.655.

The difference reduced the Claimi by £76,220.00.

After applying the reduction for acceleration, the
final’'sum becemes a reduction of £25,040,00,that.
IS some; 28Y61ESS! -

""Result was an explosion at the Cardiff Business
School by Dr Victoria Wass.

1 —
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- e reduction: factors for employment risks are averages for broaadly defined
groups. They cannet be more than averages, but the numbers make them
statistically sound.

The groups are defined in terms of those variables which have the greatest
Impact on future employment. They are defined by three broadly defined groups:

Sex and age;
Current employment status;
Disability; and

Educational achievement

Within eachigretpriierels awidevarnatiopimunmeasured individual
characiefisticsiandieiictmstances. e resultis that the reductions factors will
e imprecise'when applied to the individual circumstances, 6fia particular case.

That means the court has a discretion. This is echoed in paragraphs 31 and 32

of the Explanatory Notes, particularly where there is reference to the intention of
the scheme being a ready reckoner.




C ‘ormor V. F’rarlman

reauicton factors A Iarge dlscretlonary e‘IE‘mE'HJS“ apﬂreﬂ_mihe$ost
AU muluplier

The effects can be considerable as seen above, so it Is essential that the
discretion.s.properly applied.

The arguments of the defendant in the case were misconceived because
reliance was placed on the idea that the claimant would have a new knee.
Not only is that wrong, for the fact of a new knee does not change the fact
tmatlfhl'ef was, is and will be still disabled, but the new knee has a limited
shelf life.

Reliance was placed by the Judge in his reasoning on a passage in Kemp
& Kemp, paragraph 19-015 which states that:

“therrelatively low threshold required to be ‘disabled’, will result.in.the need for
potentially. significant.adjustment depending GnRHNE extent ofithe claimants =
disabilities. ThnispwillfhaVerone considered On'a case by case basis.”

o —

No one knows what this passage actually means!

— The consequences are dramatic as seen above. This has led to
Imprecision or bias, if not both.




; ainid/or Irnorecision or 0oir

R

SBiBs. The claimantis disablediand employed and 5 classifiediasisuchin The
appropriate reduction factor is that defined for the ‘disabled and employead
category. This'is the reference poeint for any consideration of any discretion.

Imprecision. This would depend on four matters:

Goodness of fit of the average. The average is defined by those
characteristics which have the greatest impact on employment.

Direction of the adjustment and the reasoning for It. There were
equally, factors which work in the opposite direction that do net appear to be
found or even considered by the Judge, such as:

the severity of the impact of disability on employment rather than the
severity of Impairment, per se. Theimpact ofidisabilityisparticularly.
disadvantageous,in. the case of manualerHKkers:

S

Allfthereduction factors are conditioned upoen educational gualifications;

His pre-injury job was skilled. His post injury job was unskilled and he
would not make use of his pre-injury skills.




Siize efadjustment. — = -

There is no measure of the severity of disability. The reality is that the
magnitude of the adjustment in comparison with a change of educational
level’, say up to the next level, would raise the reduction factor from 0.49 to
0.53. The judges reduction from 0.49 to 0.655 is very large in comparison.

Comparison with the Life Expectancy Tables: Tables 3 to 14.

These are based on population averages, disaggregated by age and sex.
The factors which influence life expectancy varnies;hby:amoengst other things
social class, heredity, health, employment status, weight and smoking habits.
For example the average includes both ‘smokers’ and ‘non-smokers’.

Because such figures are based on the ‘average’, the courts have chosen
not te alter these Tables, except in the caselofiveny Severe Impairiment aais
then onithe aSISIeiExpErt evidence; ferexample specific medical evidence:




R

= The con_sequences. These are thats

a. there should be little adjustment as they are the averages by
broadly defined groups.

b. The intention is that the courts use their discretion in order to
minimise the likely imprecision which arise from the use of the
average reduction factors, when applied to the particular
circumstances of a particular case.

c. The average Indicates the typical outcome for the average person
withinreach defined group. As an average it indicates the norm. As
a point within a distribution it is also SUGPEStIVE: Of & Starting POIME s

S

di"The result of both these propositions is that the average will be
Imprecise, but for most people the level of imprecision is likely to be
relatively low.




V. ASHHEre S Mo measure: of
SEVETity of disanility; It cannot e accounted!for inthe reduction
factors. Itis the impact ofdisability' on employment rather than the
severnty.of impairment which Is important. There is work yet to be
carried out In this area.

Greater precision will mean even more Tables. There is an
Inherent cost to greater precision. The next step will be the creation
of yet even more complex Tables, with more scope! for disagreement
and the necessity for the understanding of seme statistical theory.
For example, it Is possible to insert what are the bare bones of
employment risk.

A recent example..ln l.eesmith v. Evansi[2008] EWHC 134 (QB);"
1St Eebruans2008mVirJusticerCooke. At'para 106, he, despite
SieNg but unmformed argument to the contrany, altered the
adjustment figure only from 0.54 to 0.6, which'was more than
enough, on the facts of that particular case.




- Peters V. EastMidlands HA [2008] EWHC
2091

= Billy McGhee v.Diageo PLC [2008] CSOH
/74: Lord Malcolm

= Judges are not to be blamed if the right
arguments are not addressed to them.

=i Bewary abounexcessive fishing inrthis poo|i
*MIST IS going to be an area where tinkering
takes place.







